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No Justice, No Peace

Andrea McArdle

SAFE CITY, MEAN STREETS

While New York City burmnishes its reputation as a safe haven for de-
velopers, tourists, and affluent residents,! the iconic presence of Emma
Lazarus’s Statue of Liberty offers a more ambivalent welcome to the
City’s new immigrants.? Meanwhile, in the streets of the city, the claims
of safety are tested daily. Young pedestrians and bike riders in the
poorer neighborhoods are routinely stopped and questioned by police
in the Giuliani administration’s campaign to reduce drug-related crime.
These confrontational investigative tactics have led community mem-
bers to dread the police rather than welcome their presence.? In its de-
clared war on guns and street crime, the NYPD dispatches scores of
barely trained recruits into the Street Crime Unit where, in 1997 and
1998, NYPD data indicate that 45,000 people—primarily black and
Lating males—were stopped and frisked, often for no reason other than
the fact that they were black and Latino. Anecdotal information gath-
ered from NYPD officers suggests that there is extensive underreport-
ing of these encounters—perhaps only one in five stops—according to
New York’s attorney general, Eliot Spitzer.! At the same time, aggres-
sive “quality-of-life” initiatives designed to promote public order and
“protect” public spaces have targeted the homeless, sex workers, and
gay men.’

In this narrative of a new economic order, police use of force is an
accepted part of a campaign to pacify the city’s more marginalized,
less marketable communities. When the circumstances of a violent in-
cident are contested, the mayoral establishment routinely supports
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police officers. Mayor Giuliani’s remarks following the killing in
April 1997 of sixteen-year-old Kevin Cedeno attest to this presump.
tive crediting of police officers’ accounts of events “until and unless
there are facts that are established that they acted improperly. Thav's
how a decent, civilized and orderly society operates. You give the
benefit of the doubt to the sworn police officers.”® The mayor’s hasty
release of Patrick Dorismond’s minor police record shortly after the
unarmed Dorismond was killed in an altercation with undercover of-
ficers on March 16, 2000—as if to mitigate the damage, and deflect at-
tention from the conduct of the officers involved—is another exa mple
of the presumptive bolstering of the police and discrediting of civil-
ian casualties of police violence.

When evidence of police violence is more pronounced, police mis-
conduct is framed as isolated and exceptional. Then Police Commis-
sioner Howard Safir’s characterization of the vicious assault on Abner
Louima as a “criminal act,” as distinguished from “police brutality,””
suggests that brutality, far from being viewed as criminal, is essentially
tolerated and minimized in police culture. The extent to which police
brutality is itself criminalized becomes a “measuring stick” for whether
or not it is possible for the law to operate evenhandedly, to avoid a dis-
enfranchising double standard.® Yet, city officials refuse to acknowl-
edge that brutality, under any definition, is driving current dissatisfac-
tion with the NYPD. Incredibly, Commissioner Safir editorialized that it
is a lack of civility rather than the use of force that fuels the criticism.?
In April 1999, the NYPD inaugurated refresher courses on basic polite-
ness, issuing cheat cards that remind officers to use terms of respect
such as "sir” and “ma‘am,” and to say “thank you." 10

This continuing failure to acknowledge police criminality in all but
the most egregious instances has led disconsolate family and commu-
nity members to enact their grief and anger publicly. In the wake of the
Amadou Diallo shooting, the NYPD is perhaps the most intensely scru-
tinized police force in the country. The New York State Attorney Gen-
eral’s Office completed an investigation into the Street Crime Unit's
stop-and-frisk practices late in 1999, and in that same ycar the NYPD
was investigated for civil rights abuse by the United States Attorney’s
offices for the Eastern and Southern Districts of New York, the New
York City Council, the New York City Public Advocate’s Office, and the
U.S. Civil Rights Commission.!! In this context, the relative infrequency
with which official New York registers the occurrence of police crimi-
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nality hardly betokens a “civilized” society, however the mayor has ap-
Pmpriated the term:.

THE GENDER AND RACIAL LIMITS OF
ENFRANCHISEMENT

In deciding when and against whom to carry out their assigned cam-
paign of criminalization, police officers exercise an extraordinary
amount of discretion.'2 As sociologists of law recognize, those who en-
force legal rules apportion and apply power unevenly, in ways that are
not admissible when the rules are being formulated.’? Inevitably, the
persons most likely to be marked as criminal not only tend to be among
society’s most disempowered but also the most vulnerable to police
brutality during the course of law “enforcement.” When the same offi-
cers who brutalize civilians are not held accountable for their criminal
acts—either by the NYPD or by the legal system that enforces the crim-
inal law—the resulting double standard deepens divisicns between the
police and people in the community, and disenfranchises these police
victims. This lack of effective recourse is one manifestation of a pattern
of discrimination against poor persons of color and, increasingly,
women, in the application of criminal law—from the point of arrest to
sentencing.#

I have chosen “enfranchisement” as a framework because, like the
closely allied concept of citizenship, it involves a notion of membership,
a sense of belonging to, and claiming rights under, 2 community. With
its broader semantic scope, enfranchisement encompasses the claim of
any person—whether or not a citizen in the formal legal sense—to the
equal benefit of laws for the security of persons and property.’® Recog-
nizing the thetorical and conceptual ties between enfranchisement and
citizenship, I have drawn on the discourses of citizenship to analyze the
way in which the city’s failure to criminalize police brutality invokes in-
cqualities historically inscribed in those discourses.

The idea of enfranchisement implicates what constitutional law
scholar Christopher Eisgruber identifies in the context of birthright cit-
izenship as the “responsiveness principle”—the idea that the legiti-
macy of government derives from its responsiveness to all persons who
are subject to its general authority and police power.¥ In practice, the
principle of equal responsiveness operates uneverly. The benefits of full
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participation and “standing,” to use Judith Shklar’s term, ™ are not w
formly available. Historically, the idea of citizenship has been bound
with white male political and social prerogative.’ Even after the form
conception of citizenship was broadened, the identification of full ci
zenship with the privileged position of white men has been sustaine
by a web of law and customary practice.®

In practice, the formally inclusive discourses of citizenship have e
cluded from the benefits of social and civic standing those persor
whose gender, race, sexualily, or poverty marks them as “olher.” A s
ciety’s failure to acknowledge and redress the damage that police vi
lence inflicts places all of us at risk. Yet the impact of tolerating that v
olence disproportionately affects persons seen as nonnormative and it
vokes the same patterns of exclusion that are linked with the (failec
idea of citizenship. Recognizing these gendered and racialized implic:
tons is critical to evaluating a legal infrastructure that often relegate
the victims of police abuse to a space beyond the law’s cognizance.

THE LEGAL FRAMEWORK FOR ASSESSING
EXCESSIVE-FORCE CLAIMS

In New York City, an array of internal departmental rules, standards o
liability in tort law, and penal code provisions circumscribe the use o
force by police in effecting arrests, preventing escapes, and defending
against imminent use of physical force. These rules generally bar thy
application of deadly force, coercive methods for eliciting confessions
and unnecessary physical force. Only under circumstances in which ar
officer can show a “reasonable belief” that the use of foree was “neces-
sary”* do these rules authorize the use of nondeadly and cven deadly
force. The rules are not identical in scope. In fact, the NYPD's internal
regulation on deadly force is stricter than the standard under the state
penal law.~!

The existence of rules restricting police behavior showld be distin-
guished from their enforceability. Egon Bitter has argued that police
use of foree remains largely unmoderated because the very concept of a
“lawful” application of force is “practically meaningless "% In general,
rules that define the outer limits of permissible force (outlawing use of
deadly force against a fleeing, unarmed, nonviolent felon) or that im-
pose a categorical ban on conduct (forbiddin & use of torture in exiract-
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ing confessions)® are easier to apply than rules based on contextual,
fact-bound standards that address the circumstances under which the
police may be called upon to make “split-second judgments.” The dif-
ficulties of applying these rules aside, rules that are part of a system of
noncriminal regulation (the police department’s internal disciplinary
provisions, tort remedies that often conclude with a negotiated out-of-
court settlement to compensate individual victims)® do not allow a
public airing of the circumstances of police use of force. Criminal pros-
ecution of the police ensures that the adjudication of liability will be a
public process.

CRIMINAL LAW AS DISCOURSE

As David Garland has shown, the sct of practices and institutions that
constitute penality operate as an authoritative, condemnatory dis-
course expressing the normative judgment of the community?*—or at
least of the political and economic elites whose values and interests
tend to define the “norm.”” The seriousness of this discourse is
dramatized by the public, ritualized dimensions of imposing sanc-
tions—the formal rendering of judgment in open court, the performa-
tive nuances of restraining freedom of movement, the furid drama
surrounding an execution.? The power to signify the stigma and op-
probrium attached to criminal liability, and to reinforce the rigor of
the rule that was breached,” offers a powerful explanation for the im-
portance attached to criminal prosecution of police brutality in dis-
empowered urban communities.

Within these communities, and especially among the families who
have lost loved ones at the hands of the police, the lack of a consistently
functioning model of criminal prosecution commumicates the law’s un-
responsiveness to the victims of urban police violence. For their family
members, a debilitating sense of frustration and disempowerment in-
tensifies the experience of grief. When, for example, Washington
Heights resident Kevin Cedeno died after being shot in the back by Of-
ficer Anthony Pellegrini, Kevin's grandmother, Joy Cedeno, said her
family would “find no peace until the officer has been arrested, indicted,
and convicted.” When Manhattan district attorney Robert Morgenthau
announced that a grand jury considering the Cedeno case had deter-
mined not to indict Pellegrini, members of Cedeno’s family condemned
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the decision and renewed their commitment to seek “justice,” hoping
{without success) to launch a federal probe of the shooting.®

POLICE BRUTALITY AND THE CRIMINAL PROCESS

Before the 1970s, prosecutions for excessive force were uncommon in
New York. Paul Chevigny, longtime commentator on the culture of po-
lice abuse in New York City, suggests that the growth of the civil-rights
movement and a greater sense of political vulnerability among prose-
cutors in the 1970s shifted more attention and resources to police bru-
tality cases.’ At the same time, disclosures of widespread bribe taking
among New York City police officers led to the creation of a state-level
Special Prosecutor s Office charged with investigating and prosecuting
police corruption.* In an era in which claims of police corruption and
excessive force were treated as conceptually distinct, the limited man.
date of the special prosecutor led to a division of labor in which prose-
cution of excessive-force cases fell to local district attorneys.

In the past twenty-five years, there have been a limited number of
successful excessive-force prosecutions against police officers in New
York City—typically the more publicized cases of deadly force or tor-
ture* However, with a few exceptions, the most prevalent form of
physical violence against civilians—the routine, gratuitous use of force
that accompanics arrests and street encounters®—generally goes un-
punished, and often unrecognized. If the level of excessive-force com-
plaints filed with the Civilian Complaint Review Board is any indica-
tion—an overall rise of 44 percent between 1993 and 1996, with some
decline noted thereafter but a general rise in complaints during the sec-
ond half of 1998*—the incidence of violent encounters has increased
markedly under the Giuliani administration. In all probability, the ac-
tual level of police brutality is underrepresented in these statistics; the
disincentives against officially registering episodes of police violence
secure their invisibility. Among those charged with crimes, lack of med-
ical corroboration for an injury, or the concern that asserting an exces-
sive-force claim would complicate the progress of plea negotiations,
may discourage victims from raising the issue.” Among immigrant
groups, fear of disclosing an unregularized status, and procedural mis-
understandings fueled by language differences, intensify feelings of
vulnerability that can prevent a complaint from surfacing.® In much
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the same way, targets of the quality-of-life campaign such as homeless
people and persons cited under the public lewdness law have been re-
luctant to come forward, deterred by a process that can be humiliating
as well as intimidating. Furthermore, since few complaints result in se-
rious disciplinary measures against the police, filing a complaint can be
an exercige in fatility.®

BARRIERS TO PROSECUTION

When excessive-force allegations come to the attention of prosecutors,
institutional pressures—some structural, others informal—can work
against successful prosecution. Most obviously, prosecutors rely on
sources of evidence that police officers supply. Prosecutors also provide
legal advice and instruction to police officers during criminal investi-
gations.” As a practical matter, prosecuting these officers for miscon-
duct jeopardizes that close working relationship.*! Present and former
prosecutors report that lack of cooperation in ongoing cases as well as
browbeating of prosecutors by the police “gallery” during trials of other
officers are commonplace.* Moreover, since the decision to prosecute in
any case involves an exercise of discretion,* any failure to prosecute po-
lice violence will fuel a perception that prosecutorial discretion has
been abused. The chief of the New York City Police Department’s In-
ternal Affairs Burcau has suggested that a decision not to prosecute a
“minor” occurrence of violence may reflect a judgment that depart-
mental discipline will be more severe than a criminal penalty.®
Nonetheless, the structural basis of prosecutorial-police cooperation
creates an “institutional conflict of interest.”*

When local prosecutors do investigate police brutality, it is usually
through the mechanism of the grand jury, an investigative body drawn
from the local civilian population and controlled by the prosecutor who
presents evidence in the case.* As the prosecutors I interviewed were
quick to point out, all witnesses called to testify before a grand jury in
the New York State court system enjoy “transactional” immunity—full
immunity from prosecution for any conduct related to the transaction
about which they have testified.¥” In excessive-force investigations,
summoning police officers to testify about a violent episode in which
they may be involved forecloses any possibility of prosecuting them for
the incident in a New York State court.
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Issues of immunity aside, since 1994 two New York City commis.
sions called into existence to investigate police misconduct have docy-
mented that officers who witness violent encounters involving other of-
ficers not only are disinclined to incriminate them, but are prepared to
lic to avoid doing s0.*® This closing of ranks is especiallir impenetrable
in brutality cases because of the belief, apparently deeply ingrained
among most police officers, that force is necessary to survive on the
strcet.* The result is that criminally violent behavior is compounded by
perjury or other crimes involving false statements.

Sessions of the grand jury are closed to the public; a victim of a
crime under grand jury investigation has no right to participate in the
proceedings and no access to the evidentiary record. When a grand jury
fails to indict, the closed nature of the proceedings forecloses review of
the amount and quality of evidence that the prosecutor presented. ® The
terse announcement of “no true bill” typically produces a sense of des-
olation within communities in which police violence occurs, and, in-
creasingly, trenchant criticism about the prosecutorial process, In re-
sponse, traditionally reticent prosecutors have begun to engage more
directly with these communities, at least to the extent of preparing re-
marks about the grand jury process for public consumption.” For in-
stance, prosecutors prepared reports concerning the grand jury’s failure
to indict officers accused in the shooting deaths of sixteen-year-old
Yong Xin Huang,® twenty-three-year-old Aswan Watson, an unarmed
man shot eighteen times by police officers in a precinct-based anticrime
unit,” and sixteen-year-old Kevin Cedeno.* On rare occasions, a grand
jury panel may issue a report recommending remedial action other than
criminal prosecution, as a Brooklyn grand hury did in the Watson case,
urging the NYPD to adopt improved selection criteria and training for
anticrime officers.”® With or without these communications, victims’
families and communities continue to feel under siege by the police—
and betrayed by a legal system that they experience as depersonalizing.

ADJUDICATING WITHIN THE CREDIBILITY GAP

The limited available data indicate that criminat charges in exccssive-
force cases are uncommon. There is virtually no empirical work that
documents these prosccutions and their dispositions; the most compre-
hensive data source, based on responses from law enforcement agen-
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cies to a national survey conducted by the Police Foundation, noted a
low response rate among enforcement agencies for this inquiry, and is
confined to the year 1991, No public agency makes data from New
York City available in this form,” though on occasion local news media
have attempted to document the record of prosecutions.® These media
efforts, and a 1996 report prepared by Amnesty International concern-
ing police brutality in the city, indicate that when a police officer is in-
dicted on excessive-force charges, typically the officer waives the right
to a jury trial and proceeds before a judge as trier of fact.®

Local prosecutors confirm this practice, noting that, in New York
State courts, jury-trial waivers are virtually unmoderated, unlike the
federal system in which prosecutorial consent is required.® Presum-
ably, the defense preference for “bench” trials in police cases reflects a
belief that a jury drawn from an alienated urban community will ques-
tion the veracity of a police-officer defendant. There is ample evidence
that officers frequently falsify reports and lie under ocath to conceal the
use of force and other abuses of authority.” In fact, in the relatively rare
instances in which New York City police officers charged with serious
felonics in the New York State court system opted for a jury trial, con-
victions followed.5?

If urban juries are persuaded that police officers” propensity for
truth telling is low, juries drawn from suburban communities may be
more accepting of a police officer's version of events. In the Diallo
case, the defense persuaded a panel of New York State appellate divi-
sion judges to transfer the trial venue from Bronx to Albany County, a
jurisdiction seen as friendly to law enforcement.®> Given the demo-
graphics of the two counties (Albany’s combined black and Latino
population is 12 percent compared to the Bronx’s 90 percent), and the
jury’s resounding acquittal of the officers on all counts, comparisons
to the suburban Simi Valley, California, siting of the first Rodney
King trial scem inevitable.® In urban bench trials, judges have shown
themselves to have complicated responses to police witnesses that
work to the advantage of officers charged with crimes. In 1997, for ex-
ample, local prosecutors in the Bronx took a series of felony cases to
trial involving a range of police misconduct, including deadly and ex-
cessive force. Virtually all of the cases resulted in acquittals.® In a
1998 Manbhattan case, Detective Olga Vasquez and Officer Richard
Thompson were acquitted in a bench trial of felony charges in con-
nection with the assault of a narcotics suspect hospitalized for six
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days after suffering seven rib fractures. Criminal charges against the
victim, Norman Batista, who allegedly had resisted arrest, and the
principal prosecution witness, another narcotics suspect, had been
dismissed before the start of the officers’ trial.t )

Mare recently, an off-duty police officer, Michael Meyer, was ac-
quitted after a bench trial of felony assault and reckless endangerment
charges in the Bronx shooting of Antoine Reed, an unarmed squeegee
man. Reed had committed a quintessential Quality of Life offense: he
had started to clean Officer Meyer’s windshield while his car was
stopped in traffic at a highway exit ramp. Wiinesses testified that Meyer
cxited the car and advanced toward Reed, as he backed Up across sev-
cral lanes of traffic. Meyer fired his service revolver at Reed, who suj-
fered a ruptured spleen, then claimed that he acted in self-defense. Ac-
quitting Meyer, New York State Supreme Court Justice John Colling
noted that the prosecution failed to disprove self-defense. The court
also ruled inadmissible a half-dozen civilian excessive-force complaints
that had been lodged against Meyer since 1984 and that prompted his
reassignment to building-repair duty involving limited interaction with
the public®” Although there are exceptions, the outcomes in these
cases suggest that in contests of credibility between a police officer and
a civilian {particularly when the latter has a criminal record or is facing
criminal charges in connection with the same episode), judges will be
inclined to believe police witnesses.

Conversely, judges tend to discredit officers facing criminal charges
who testify for the prosecution against other officers, apparently on the
theory that any cooperating officer seeks favorable consideration from
the prosecution and has an obvious motive to lie.*® Since it is often as-
sumed that the option to cooperate with prosecutors and negotiate a
more favorable plea disposition is always available to officers whose
own criminality has come to light, officers who do not cooperate but
proceed to trial are more likely to be viewed as truthful ™ Even when of-
ficers who testify on behalf of the prosecution are not cooperators, as in
the trial of Francis Livoti for criminally negligent homicide, the credi-
bility of police witncsses can assume central importance. In the state
court prosecution of Livoti, a conflict among the prosecution’s police
witnesses about the circumstances of Livoti’s application of a choke-
hold upon Anthony Baez, moved the trial judge to note that the testi-
mony of the police was a “nest of perjury.””! Acquitting Livoti, the court
ultimately resolved that question of credibility in favor of the four male
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officers who corroborated Livoti over the testimony of Latina officer
Daisy Boria, whose embattled position in the police department before
and after the Livoti case became the subject of her own lawsuit against
the NYPD that has since been settled.”

In the still relatively rare successful prosecution of on-duty officers
for excessive-force charges, issues of credibility either have been more
peripheral or otherwise were easier to resolve against the officer based
on the evidence.™ In the first federal civil rights prosecution in the
Louima case, police officers corroborated Louima’s testimony implicat-
ing Justin Volpe and Charles Schwarz in the station-house assault. The
manslaughter conviction of transit police officer Paolo Colecchia in
1997 for the shooting of Nathaniel Levi Gaines, a flecing, unarmed man
suspected in a subway stalking, turned on the interpretation of the
statute {authorizing a police officer to use deadly force only when the
officer “reasonably believes” such force is necessary to prevent an es-
cape of a person suspected of committing a violent felony).” In this
case, the New York State Supreme Court accepted the Bronx district at-
torney’s argument that the use of deadly force was not reasonable since
there was no indication that, at the time of the shooting, the officer or
anyone else was in danger.”” Sentenced to a term of one and a half to
four and a half years’ imprisonment, Colecchia is one of only a handful
of New York City police officers who have received prison sentences for
on-duty homicides.” After working closely with the Gaines family dur-
ing the investigation and trial, Norman Siegel of the New York Civil
Liberties Union attested to the sensc of vindication that the judgment
produced among the many persons who contacted him following the
verdict. He noted a willingness to imagine—laced with caution—that
the legal system is capable of a fair result.” At Colecchia’s sentencing,
Gaines's father acknowledged the prison term as “important.””

THE SEMICTICS OF SENTENCING

Beyond adjudicating guilt or innocence in nonjury trials, judges also
impose sentences. In the state system, the legislature has established a
penalty structure for offenses, including minimum and maximum
penalties for certain felony-level convictions; within these limits, judges
enjoy considerable latitude.™ In the federal system, judges’ discretion
has been reined in by the adoption of sentencing guidelines that were
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intended, among other things, to remove the variability in sentences be.
tween civilians and the police in assault cases and to authorize addi-
tional sanctions for civil rights violations.® Available data are limited
on sentencing patterns in cases in which police officers were criminally
convicted. The record of dispositions in a recent series of state and fed-
eral prosecutions of officers from the 30th Precinct in Manhattan on
charges including drug dealing, theft, and assault, for example, were
uneven at best. They often did not seem commensurate with the con-
duct involved,® in part perhaps because a number of officers cooper-
ated with authorities.

Though there are some indications that sentences under the federal
guidelines in police brutality cases are more stringent than in the
preguidelines era, they are still far more lenient than sentences for as-
sautt committed by civilians.? Moreover, as the United States Supreme
Court noted in its review of the sentences of Lawrence Powell and
Stacey Koon, officers convicted of federal civil-rights violations in the
assault of Rodney King after an acquittal in a state jury trial, only a lim-
ited number of factors are excluded categorically from consideration. A
court may either add to or subtract from the penalties prescribed under
the guidelines in a number of circumstances, subject to an appellate
standard of review of “substantial deference” to the sentencing court.*®
Reviewing the sentencing court’s application of the guidelines only for
evidence of an abuse of discretion, the Court in the Powell casc u pheld
a reduction from the guidelines based on the sentencing court’s deter-
minations that King had provoked the initial phase of the beating, that
the officers were susceptible to violence in prison (consid ering the high
visibility of the case), and that Koon and Powell were being subjected
to the burden of successive prosecutions.® The Court ruled that the sen-
tencing court had abused its discretion in reducing the guidelines-pre-
scribed penalties based on the officers’ low likelihood of recidivism and
their loss of office following the convictions.®

The signifying power of the opinion should not be underesti-
mated. The Court placed its imprimatur on a district court ruling that
applied the guidelines in a way that accepts the prevailing justifica-
tions for police brutality.* The availability of a large number of uffi-
cers who could have assisted in placing King in custody obviated any
imagined need for such an aggressive response.” By justifying, on the
ground of King's provocation, a reduction in the term of imprison-
ment prescribed for the officers” conduct, the Court seemed to aban-
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don any pretense of reading the facts, even granting the deferential
abuse-of-discretion standard. Rather, the opinion reproduced racial
and gender stereotypes, invoking a long-familiar narrative within the
criminal law that demonizes men of color® and recasts victims of
state-sanctioned violence as aggressors. Additionally, as Justice
David Souter pointed out in his separate opinion, treating successive
state and federal prosecutions as a basis for reducing the sentence
preduced a “normatively obtuse” result: it allowed a defendant to
benefit when the federal prosecution was necessary precisely because
the trial in the state court failed to produce a just outcome.®

THE NEED FOR EVENHANDED CRIMINAL
PROSECUTION

1t would be misguided to suggest that the barriers to enforcing the crim-
inal law against police brutality have been simply a dysfunction of the
system of law. Legal institutions and the discourses that accompany
them reflect and reinforce economic and political forces in the postin-
dustrial city that produce deep structural inequalities. For this reason,
to argue for an invigorated use of a legal process that is itself tied to a
larger flawed system is to risk reproducing those very flaws, albeit with
a different set of defendants. Yet, if more vigorous criminal prosecution
is an imperfect response to the physical and psychic battering and ha-
rassment that have become a way of life for many people in the city, it
is still an important ingredient in a coordinated antibrutality legal strat-
epy. Prosecution of police criminality can have a deterrent effect and,
perhaps more importantly, it enables people to inveke a process for rec-
ognizing and resolving public wrongs that for practical purposes has
long been unavailable to them. The actual measure of a law, after all, is
a citizen’s experience of it—the ways in which it operates when people
invoke and use it.”

At a minimum, modifications in criminal law and institutional
practice are needed to improve the responsiveness of the legal system
to victims of police violence. One option that has strong support in the
civil-liberties community is a permanent special prosecutor’s office
with jurisdiction over both corruption and police brutality cases or the
variant proposed by the U.5. Commission on Civil Rights.”! By focusing
only on police misconduct and maintaining its own investigative staff



[60 ANDREA McARDLE

to develop evidence, a special prosecutor’s office would not be in the
position of cooperating with the police officers whom it prosecuted or
be subject to the subtle (and sometimes none-too-subtle) intimidation
tactics that police groups have employed to undermine local efforts to
prosecute misconduct.”2

Predictably, local prosecutors disagree. They argue that the re-
sources available to prosecuting agencies in large cities, and the size of
the prosecutors’ staffs and the police force in New York City, reduce the
likelihood of conflicts of interest and the concern that local district at-
torneys are unable to enforce the law vigorously against the police %
But the thin record of successful prosecutions in New York City does
not bear out this optimism. One prosecutor acknowledged that a spe-
cial prosecutor’s office might be marginally better at developing a com-
prehensive database and at targeting resources but said it is “not in-
evitable” that a special-prosecutorial model is preferable.” (Federal
prosecutors are somewhat insulated from the concerns generated by
the need to interact with municipal police officers, in that they have less
occasion, except in joint investigations, to work with these officers.) Of
course, it bears emphasis that a special prosecutor’s office will be effec-
five only if police officers are willing to break ranks and testify against
other officers, risking retribution and ostracism.%

Under either a special- or local-prosecutor model, additional re-
forms arc needed at a minimum to counter institutional biascs against
conceptualizing police brutality as crime. Identifying improved meth-
ods for uncovering and documenting police violence is essential to en-
suring that the magnitude of the problem is understood and exposed to
critical scrutiny. Devceloping a comprehensive database that links law
enforcement agencies throughout the city and across jurisdictions
within the state would facilitate investigation and aggressive prosecu-
tion of brutality.® As noted, the state penal law’s rule on the Justitied
use of deadly force is not as strict as the NYPD’s own regulation. Bring-
ing the state rule into conformity with the more stringent departmental
guidelines on deadly force is a step that should be taken both to reduce
potential confusion conceming the applicable standard and deter un-
warranted use of deadly force. Narrowing the scope of the immunity
granted to witnesses who testify before state grand jurics would facili-
tate investigation of brutality incidents without foreclosing the possi-
bility of prosecuting the officers who testify. Requiring a grand jury to
file reports in all cases in which it declines to indict may help to allay the
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frustration of communities in which law-enforcement efforts and police
use of force have escalated.

REMEDIAL MECHANISMS OTHER THAN
CRIMINAL PROSECUTION

The view that criminal prosecution should play a central role in cfforts
to counter police brutality is grounded in the concern that tolerating ag-
gressive police behavior in the name of crime control, the quality of life,
or any other “salutary” social policy delegitimizes the rule of law that
these programs at least implicitly invoke. The argument for the intensi-
fied use of the criminal process advocated here takes a differently nu-
anced position from other commentators on police brutality, most of
whom accord criminal prosecution a more peripheral role in a remedial
scheme. The Mollen Commission, for example, favored a comprehen-
sive, preventive approach to the problem of police misconduct rather
than a return to a special prosecutor model; it opted for internal anti-
corruption structures and an external commission to audit the depart-
ment’s procedures and conduct independent inquiries, as needed.”
Paul Chevigny has recommended criminal prosecution only for the
“clearest” cases.” Jerome Skolnick and James Fyfe have argued that in
the area of occupational crime, professional peers are better equipped
than persons outside the field to address professional derelictions.
Moreover, they conclude that to achieve justice for victims of profes-
sional wrongdoing, compensatory tort actions are preferable.” At a Na-
tional Emergency Conference on Police Brutality and Misconduct held
in New York City in April 1997, lawyers from the Center for Constitu-
tional Rights advocated use of international law standards against ex-
cessive force and class actions to contest unreasonably dangerous police
practices and technologies.!® Amnesty International’s 1996 report on
police brutality in New York City, much maligned by city officials at the
time, called for strong disciplinary measures, the creation of an inde-
pendent oversight body to monitor brutality and corruption, and,
where appropriate, criminal prosecution under international standards
for abuse of force or firearms.!%

Another potentially effective remedial mechanism that deserves
consideration is the injunction action—a lawsuit seeking prospective
and systemic relief by enjoining unlawful conduct and mandating
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institutional reform. One such suit brought by the National Congress
for Puerto Rican Rights and six individual plaintiffs, pending in a fed-
eral district court in Manhattan as this was written, seeks to enjoin the
NYPD’s Street Crime Unit officers from the ongoing practice of stop-
ping and frisking civilians without “reasonable articulable suspicion,”
to enjoin officers from basing stops on race and / or national origin, and
to require improved training for SCU officers.” All of these proposals
have merit, and any of them might be used effectively—in conjunction
with criminal prosecution.

Since 1994, under Title XXI of the Violent Crime Control and Law
Enforcement Act, the U.5. Attorney General has had the authority to
bring a civil action against law enforcement agencies to enjoin a “pat-
tern or practice” of conduct violating federal law. The Justice Depart-
ment has instituted such actions against Steubenville, Ohio; Pitts-
burgh, Pennsylvania; and the state of New Jersey.'™ In these cases,
the United States filed a complaint commencing a lawsuit simultane-
ously with a consent decree in which the local government defendant
agreed to institute new procedures. For example, Pitisburgh, with a
force of about 1,100 officers, agreed to the appointment of a federal
monitor and to institute a computer tracking program to follow offi-
cers who are involved in multiple brutality complaints.}® Recently,
the Justice Department began litigation with Columbus, Ohio, after
the city’s police union would not agree to changes prescribed under a
proposed consent decree.!®

The “pattern or practice” lawsuit can be a powerful goad to reform
the existing structures of police agencics. Presently, Justice Department
attorneys are negotiating with officials of the city of New York, and po-
lice departments in Los Angeles, New Orlecans, and Buffalo are all
under investigation.™ The discussions with the city of New York cap an
investigation initiated in 1997 by Zachary Carter, then U.S. attorney for
the Eastern District of New York, after the assault on Abner Louima
came to light!” Leslie Cornfeld, deputy chief of the Civil Rights Divi-
sion for the U.S. Attorney’s Office in the Eastern District, and former
deputy chief counsel to the Mollen Commission, has headed the in-
quiry. In March 1999, Mary Jo White, U.S. attorney for the Southern Dis-
trict of New York, joined the investigation, focusing the attention of her
office on the operations of the Street Crime Unit.1%*

News reports have been circulating for months that the federal in-
vestigation has uncovered enough evidence of systemic problems {con-
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cerning the handling of excessive-force complaints and the failure to
track officers who are most often complained about) to justify going for-
ward with a lawsuit.'® As of this writing, U.5. Attorneys were negoti-
ating with the city over the terms of a consent decree."™? Mayor Giuliani
had gone on record at one point in the discussions as refusing to accept
the kind of federal monitor that the cities of Pittsburgh and Steubenville
agreed to in their consent decrees with the attorney general.™! Should
the long-anticipated suit against New York City go to trial rather than
settle, there is no precedent, and no direct legislative history, to guide a
court in determining whether the attorney general could prove a pat-
tern or practice of misconduct under this statute. Case law interpreting
similarly worded provisions in cognate civil rights statutes suggests,
however, that the Justice Department could meet the “pattern or prac-
tice” standard in litigation against the city.*? Still largely untested, the
“pattern or practice” suit could prove a finely calibrated instrument for
attacking systemic problems within [ocal police agencies. At the same
time, it is not a substitute for the signifying power of criminal law.

CONCLUSICN

In a staternent delivered after the officers in the Diallo case were ar-
raigned, Bronx District Attorney Robert Johnson encapsulated the cur-
rent preoccupation with crime control in New York City: “Troubling
questions have been raised . . . regarding police/community relations,
civil liberties and the issue of respect. Questions have also been raised
about public safety. . . . Certainly we necd law and order, but we should
not have to sacrifice the freedoms they are designed to protect.” ™

In the end, it may be that the resistance to criminalizing police bru-
tality is linked to a feared chilling effect on “successful” police work if
formal rules and institutional practice governing police use of force are
stringently applied. Legal institutions charged with responding to
overzealous law enforcement are not insulated from an increasingly
strident discourse that legitimates hyperaggressive measures in the
name of crime control.™ Tf, as Paul Chevigny has argued, the police
serve as the “repository” of society’s “illiberal impulses,” there will be
little incentive within these institutions to control or deter routine “acts
of oppression” undertaken to maintain order and sanitize public
space.'’> Additionally, there is a psychic cost to acknowledging that the
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guardians of the criminal law are themselves in violation of the law. Yet
in disenfranchising persons of color, women, homeless persons, and
gays and lesbians, the law’s failure to respond consistently and even-
handedly has its own inescapable cost. '

For the targets of police brutality, institutions that fail to address po-
lice violence reproduce all-too-familiar patterns of exclusion within the
legal order. Simply stated, the faiture to apply law evenhandedly dele-
gitimizes a presumed society of laws. It deprives victims of police crime
of the appropriate expectation that invoking the law will be enough to
control and deter criminality. Certainly, criminal prosecution should
not be the only response to police brutality. A remedial system that cm-
phasizes individual instances of past misconduct cannot get at the root
of systemic racism or gender/sexuality bias. Yet the symbolic and de-
terrent effects of the criminal law are especially needed to begin to re-
pait the damage done in communities where there has been no sense of
justice and no occasion for peace.
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